Policy Advocacy Clinic

Berke eYLaW U.C,, Berkeley, School of Law

UNIVERSITY OF CALIFORNIA 353 Simon Hall
Berkeley, CA 94720
Policy Advocacy Clinic F: 510.643.4625

E: jgoldenberg@clinical.law.berkeley.edu
E: mchavez@clinical.law.berkeley.edu

Memorandum

To:  City of Oakland Public Safety Committee

From: Jacob Goldenberg and Magaly Chavez

Re:  Public Comment on the Police Commission Enabling Ordinance
Date: March 7, 2017

INTRODUCTION

We submit these comments to the Public Safety Committee regarding the City of Oakland’s
Police Commission Enabling Ordinance. On behalf of the Coalition for Police Accountability
(CPA), we have researched various aspects of Measure LL and the proposed enabling ordinance.
In preparing these comments, we have carefully reviewed existing state law, Oakland’s current
practices, and police accountability practices in other California cities.

We summarize our research findings related to several key aspects of CPA’s revised draft of
the Police Commission Enabling Ordinance, including: (1) disclosure to complainants of the
disposition of their cases, (2) the filing of on-line complaints, (3) the Police Commission’s
oversight of the Agency Director, (4) the role of Alternate Commissioners, and (5) re-
appointment of Commissioners at the end of their terms. These items will directly affect the
access, transparency and accountability of Oakland’s new police review system.

1. Disclosure to Complainants of Case Disposition

Section 2.45.120, Subsection F of the CPA’s draft ordinance requires that the Commission
“provide written notification to the complaining party of the disposition of his or her complaint
and any discipline ordered against the subject officer within 30 days of disposition.”

The proposed language requires that Oakland comply with California law. California Penal
Code § 832.7(e) requires that a department or agency charged with the adjudication of
allegations of police misconduct “provide written notification to the complaining party of the
disposition of the complaint within 30 days of the disposition.”’ The code provides an exception
to the general rules requiring that the dispositions of individual complaints alleging police
misconduct remain confidential,” and explicitly requires that the complainant themselves be
informed of the “disposition” of their specific case.’

In addition to ensuring compliance with state law, the proposed provision will increase
community trust and police accountability.

2. Filing On-line Complaints

Section 2.26.030, Subsection B of the CPA’s draft ordinance would require the Agency to
“provide the means for filing complaints on-line via the Commission/Agency’s website.”

The chart below summarizes the various methods for filing police misconduct complaints in
Oakland and ten other California cities.*



Methods for Filing Police Misconduct Complaints

City Phone | Mail (>I;1 _lf:g:;)ol;l) (Ilnl_opczl;?g::) Fax |On-line | Email | Hotline
QOakland X X X X X
Anaheim X X
Berkeley X X X X X
Fremont X X X
Fresno X X
Long Beach X X X X
Los Angeles X X X X X
Sacramento X X X
San Diego X X X X X
San Francisco X X X
San Jose X X X X X

With the exception of Oakland and San Francisco, all other cities allow residents to submit
complaints through either an official form on the city’s website or by email. Oakland’s current
methods of filing complaints can be inconvenient for people who have to take time off of work
to file complaints during business hours. Allowing residents to file complaints on-line or by
email allows access at all hours and from any location.

Providing Oakland residents with the opportunity to file police misconduct complaints on-
line will increase access and bring Oakland in line with most other California cities.

3. Police Commission Oversight of the Agency Director

Numerous sections of the CPA’s draft ordinance increase the Police Commission’s oversight
of the Agency’s Director.’

Other California cities empower Civilian Police Commissions to oversee directly and hold
accountable the work of civilian investigative department heads. For example, the Los Angeles
Civilian Inspector General (charged with auditing Police Department investigatory practices and
overseeing disciplinary investigations) reports directly to the Los Angeles Civilian Police
Commission. The Commission is empowered to remove the Civilian Inspector General at will.°

Similarly, the San Francisco Office of Citizen Complaints is required by charter to “prepare
in accordance with rules of the Commission monthly summaries of the complaints received and
shall prepare recommendations quarterly concerning policies or practices of the department
which could be changed or amended to avoid unnecessary tension with the public or a definable
segment of the public while insuring effective police services.”” The City of San Francisco
recognizes that by holding oversight bodies accountable, the city can “avoid unnecessary tension
with the public [...] while insuring effective police services.”®

Oakland can take similar steps toward achieving these outcomes by clarifying the Agency
Director’s chain of command, including accountability mechanisms, and ensuring adequate
oversight of the Agency charged with investigating allegations of police misconduct.

4. Role of Alternate Commissioners

Section 2.45.70, Subsection B of the CPA’s draft ordinance outlines the duties and
responsibilities of Alternate Commissioners.”’




Measure LL requires that both “Regular” and “Alternate” Commissioners be nominated to
the Police Commission, but it does not distinguish between the responsibilities of Regular and
Alternate Commissioners.'® It is important to define the roles of Alternate Commissioners both
to protect the power of the seven Regular Commissioners and to ensure that the two Alternate
Commissioners are prepared and available to serve if necessary.

In 2016, the Oakland Civilian Police Review Board (CPRB) held lengthy public discussions
about what responsibilities and powers should be assigned to Alternate Members.'' Some CPRB
members suggested that Alternate Members be afforded full voting powers to ensure that a
quorum would be obtained when Regular Members were absent. '

Affording full voting powers to Alternate Commissioners under Measure LL would
contradict the plain language of the charter, which states that they may vote on/y when needed to
ensure a quorum.'’ Moreover, because Measure LL allows for the removal of Commissioners
with extensive absences'*—and the replacement of such Commissioners with alternates' —it is
unnecessary to afford such powers to Alternate Commissioners under circumstances when a
quorum of Regular Commissioners is present.

San Diego’s Civilian Review Board (“CRB”) has specially designated Alternate Members,
and the CRB’s governing bylaws make explicit the precise roles and duties of alternates. In San
Diego, Alternate Members may be called into full service on the CRB only under three specific
circumstances: (1) when an Appointed Member is placed on leave, (2) during periods of case
review backlog, and (3) when an Appointed Member resigns prior to completion of her full
term.'® Once Alternate Members have fulfilled the duties required in these capacities, they return
to their prior status.'’

CPA’s proposed provisions strike the appropriate balance between having prepared and
qualified Alternate Commissioners ready and preserving the power of Regular Commissioners.

5. Re-Appointment of Commissioners

Section 2.45.055 of the CPA’s draft ordinance would establish that “former Commissioners
shall not be automatically re-appointed but shall be subject to the ordinary selection process for
Commissioners specified in sections 604(c)(2) or (3) of the City Charter.”

Other California cities also require Commissioners up for renewal to undergo a full
confirmation at the end of their term. For example, San Francisco requires that “the Mayor
transmit a nomination or renomination to the Clerk of the Board of Supervisors no later than 60
days prior to the expiration of the term of a member nominated by the Mayor.”'® Similarly, Los
Angeles, Long Beach, and Berkeley do not allow for an automatic rollover of commissioners. '’
They require renomination for vacancies resulting from expired terms even when commissioners
are eligible for renomination.*’

Requiring Commissioners eligible for renewed terms to submit to the ordinary selection
process will increase public trust in the Commission, hold Commissioners accountable to the
public for their actions, and fulfill the duties of the Mayor, City Council, and Selection Panel.

CONCLUSION

We hope these comments provide context for the Public Safety Committee about the CPA’s
draft enabling ordinance. The CPA is the community expert on these issues, and its draft
ordinance is consistent with state law and best practices.
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